Aguaculture

Applicable Laws, Regulations and Bylaws

The following laws apply to Aquaculture in Westport under MGL Chapter 130, Sections
57 through 68 inclusive, Code of Mass Regulations 322 CMR 3.03 and 6.20, Town of
Westport Bylaws Article XLIV, Section 4401 through 4410.5.

Partial Index:

1. Applicant — M.G.L. Chapter 130, Sections 57 and 59.

2. Application for License — M.G.L. Chapter 130, Section 57.
3. Destruction of Bounds — M.G.L. Chapter 130, Section 66.
4. Distance from Mean High.

5. Exclusive Right to Lease — M.G.L. Chapter 130, Section 63.
6. Fees:

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.
22.
23.

24,
25.
26.
27.
28.

a. Application ($250.00).

b. Issuance — M.G.L. Chapter 130, Section 62 ($5.00).

c. Annual — M.G.L. Chapter 130, Section 64 ($25.00 per acre).

d. Waiting List ($100.00 one-time only).

Hearings (Application/Transfer) — M.G.L. Chapter 130, Section 60.

Height Limits.

Hours — M.G.L. Chapter 130, Section 68.

Inspection.

Liability Waiver.

Marking Boundaries — M.G.L. Chapter 130, Section 61 (stakes or buoys).
Marking/Removal of Equipment - M.G.L. Chapter 130, Section 32.

Method of Growing — M.G.L. Chapter 130, Section 57.

Property Rights Acquiring — Prohibited.

Productivity — M.G.L. Chapter 130, Section 65.

Record Keeping — Selectmen/Town Clerk, M.G.L. Chapter 130, Section 62.
Revocation.

Reporting — Annual to Town — M.G.L. Chapter 130, Section 65.
Rules/Regulations Authority of Town to Establish — M.G.L. Chapter 130, Section 57,
Paragraph 4.

Seed Transplant — 322 CMR 3.03.

Setback Buffer.

Oyster (Shellfish) Minimum Size — 322 CMR 6.20 (3 inch — 5% rule) — Bylaw
4402.1.

License Term — M.G.L. Chapter 130, Section 57, Paragraph 5.

License Renewal — M.G.L. Chapter 130, Section 58.

Theft/Damage to License Holder — M.G.L. Chapter 130, Section 57, Paragraph 9.
License Transfer — M.G.L. Chapter 130, Section 58.

Locations.
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1 - Introduction and Purposes

The Town of Westport desires and wishes to promote the orderly development of private
Aquaculture in a manner that complements the continuing development of the Town’s
Shellfishery ( i.e.“Municipal Aquaculture”).

The Town’s goal is to protect and preserve existing fisheries and shellfisheries and to
minimize adverse impacts by private Aquaculture on the uses of the marine environment.

The size and scope of private Aquaculture shall co-exist with and not diminish the
common property, commercial and recreational shellfisheries currently utilized in the
Town and its jurisdictional waters.

The express purpose of these Regulations is to accommodate and properly regulate the
increasing interest of private, for profit Aquaculture. The Town has determined that:

A. Fishermen, from various fisheries, are often unable to survive, due to decreasing
fish stocks, increasing operation costs and the ongoing impacts of increased
governmental regulation.

B. There is an increasing consumer demand and an increased value for certain
“luxury seafood” products.

C. Technological advances in aquacultural methods are being made.

D. There is a need to protect fisheries from being over exploited, which depletes and
stresses natural fishing stocks.

The Town has determined that private Aquaculture for profit is financially risky, as the
potential for loss can be greater than the potential for gain. As a result, private for profit
Aquaculture entrepreneurs shall have adequate financial capital to absorb the risk of loss,
without reliance upon the Town “bailing out” any unsuccessful or under-capitalized
ventures. In order to promote private Aquaculture, however, the Town will provide some
space through creation of an Aquaculture Zone for those willing and who satisfy the
necessary criteria to undertake private Aquaculture for profit.

2 - Definitions

To the extent applicable, and unless otherwise expressly defined otherwise herein, the
meaning of the terms used in these regulations shall be as defined in G.L. c. 130, § 1.
The term “Aquaculture” shall mean the general production and husbandry of aquatic
animals and plants in a controlled environment, but, for purposes of these regulations,
shall be limited only to the raising or farming of the following shellfish:

Bay Scallops — (Argopecten irradians)

Sea Scallops — (Placopecten mageilanicus)
Oysters — (Crassostrea virginica)
Surf Clams — (Spisula solidissima)

Blue Mussels — (Mytilusedulis)

Razor Clams — (Ensis directus)

Hard Shelled Clams — (Merceuaria mercenarin)
Soft Shelled Clams — (Mya arenaria)
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Any other species that an applicant seeks to farm shall occur only with special permission
from the Licensing Authority and the Shellfish Constable and the Shellfish Advisory
Committee, and shall be presented to such authority in the written plans before a license
IS issued.

The term “Bottom/Off Bottom Culture” shall mean on or under the bottom or suspended.

The term “Tidal upwellers” shall mean upweller using tide for shellfish growth, not to
exceed 30° x 10’ in size.

The term “culch” shall mean shell used to collect spat that is approved by the Division of
Marine Fisheries and the Shellfish Constable and the Shellfish Advisory Committee.

3 — Application

No Private, For Profit Aquaculture shall occur except pursuant to a validly issued license
under these Regulations.

4 - Authority

These Regulations are hereby adopted as part of the Town of Westport’s Shellfish
Management Plan, pursuant to M.G.L. Chapter 130, 88 52 and 57. Violations of any of
the requirements hereunder shall subject the holder of a license (known as “Licensee”) to
review and possible revocation of a license at the discretion of the Board of Selectmen
(known as “Licensing Authority”).

4.1  Alicense granted under these Regulations shall authorize the Licensee at all times
of the year (in, upon or from a specific portion of the coastal waters of the
Commonwealth, or of tidal flats or land under coastal waters specifically called
Aquaculture Zones) to:

I. Plant and grow shellfish, bottom/off-bottom culture.

ii. Place shellfish in or under protective devices affixed directly to the tidal
flats or under coastal waters within boxes, trays, pens, nets or tidal
upwellers (where applicable).

iii. Harvest and take legal shellfish.

iv. Plant state approved culch for the purpose of catching shellfish seed; and

V. Grow shellfish by means of racks, rafts or floats.

4.2 Permit/Conditions
The Licensing Authority shall permit, as a condition of the license, such public
uses of said waters and lands as are compatible with Aquaculture enterprise as
required under G.L.c.130, § 57.

5 - Private Property Rights

5.1  Alicense issued under these Regulations cannot and does not convey property
rights or authorize injury to or use of the tidal area or other private property or
other invasion of private property rights, without the advance permission of the
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fee owner. It is the responsibility of the Licensee to obtain the advance written
permission of any owner(s) of the tidal area and of any upland property necessary
for access to or exercise of the license, before the Licensee may exercise the
rights conferred by any such license.

5.2  The granting of a license hereunder is not a determination of title or ownership of
a licensed area. The Licensee acknowledge that, it is the Licensee’s responsibility
to obtain the advance permission in writing, as required, from any applicable
private property owner before exercising the rights conferred by a license
hereunder.

6 - Compliance with Federal, State & Local Requirements

The Licensee shall be familiar with all applicable federal, state and local laws and
regulations. (See attached: Chapter 130, Sections 57-68, Code of Mass Regulations 322
CMR 3.03 and 6.20 and the Town of Westport’s Bylaws Article XLIV, Section 4401
through 4410.5 Shellfish Regulations and Bylaws Harbormaster — Channel Distance.
The exercise of any license approved hereunder shall be subject to and conditioned upon
full compliance with all applicable federal, state and local laws and regulations. The
failure to comply with all applicable federal, state or local laws and regulations shall be
cause to revoke a license.

7 - Eliqibility

7.1 Proof of Residency
As required by G.L. ¢.130, 8§59, each application shall be made to the Board of
Selectmen on the form provided and shall set forth the name and residence of the
applicant and a definite identification of the area for which the license is sought.

A license hereunder may issue only to a person who is a domiciled resident of the
Town of Westport and who can prove to the satisfaction of the Licensing Authority
that he or she is a bona fide domiciled resident of the Town and has been so
domiciled for at least 12 consecutive months prior to the date of the application for
the license. Satisfactory evidence shall include evidence that, for the relevant time
period, the applicant: (1) is and has been registered to vote in the Town; (2) held
and holds a current motor vehicle driver’s license issued by the Commonwealth of
Massachusetts that indicates residency in the Town; (3) has been issued a real
estate tax bill issued by the Town; or (4) has been and is a tenant of rental of real
estate of primary residence within the Town.

The Licensing Authority shall only allow one (1) site or a total of 6 acres per
household, unless there are no applicants on the waiting list.

A licensed area shall be subject to revocation if the Licensee ceases to be a bona
fide domiciled resident of the Town during the term of the license.

7.2 Payment of Obligations
Under G.L. c.40, 857, all local taxes, fees, assessments, betterments and other
municipal charges owed by the applicant shall be the subject of a hearing and
payment plan as set forth under G.L. c. 40, 857 in order for a license to be issued.
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A license shall be subject to revocation under G.L. c. 40, 857 if applicable taxes,
fees, assessments, betterments and other municipal charges are not paid in a
timely fashion.

7.3  Background Check
Each license applicant shall provide authorization to the Licensing Authority to
allow a criminal background check to be performed by a properly qualified entity
within the Town. No license shall be issued to any applicant who has a felony
conviction or a felony charge for which there was an admission to sufficient facts.

8 — Moratorium / Limits on Licenses

The Licensing Authority may adopt a moratorium of a specific duration, not to exceed
one year, but which may be extended, if conditions are found to warrant extension, on the
granting of new licenses and may adopt a moratorium on the renewal of existing licenses,
based upon conditions that are determined by the Licensing Authority to constitute an
emergency and may adopt a limitation on the number of new licenses that may be issued.

9 — Application Process

The Licensing Authority shall consider applications for licenses on a first-come, first-
serve basis, within the limitations of acceptable land and water space in the Aquaculture
zones. Furthermore, the Licensing Authority reserves the right to review the entire grant
program and may amend these regulations at any time.

9.1 Fees
There shall be a non-refundable application fee of $250.00 for the cost of
advertising the application in the local newspaper and for other administrative
costs incurred in considering application. The application fee shall be submitted
with the completed application form or the application shall be denied.

9.1.1 There shall be a recording fee of $5.00 per license each time that a license
is granted, renewed or transferred.

9.1.2 There shall be a non-refundable fee of $100.00 for any person to be placed
on a waiting list for an available Aquaculture plot.

9.1.3 There shall be an annual fee of $25.00 per acre, per year, which shall be
due and payable each year on or before January 1°.

9.2  Application Submittal

9.2.1 The completed application shall be submitted to the Licensing
Authority by United States Postal Service Certified Mail, Return Receipt
Requested.

9.2.2 The applicant shall be placed on a waiting list in the event the Aquaculture
zone is full. A non-refundable fee of $100.00 shall be assessed in order to
be placed on the waiting list, which shall be kept in the Licensing
Authority’s Office.

9.2.3 The application shall be on forms provided by the Town and shall identify
a specific plot or plots selected from the map provided (showing available
areas in the Aquaculture Zone(s)).
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9.3

9.4

9.24

9.25

9.2.6

9.2.7

9.2.8

9.29

The application shall include a shellfish development plan (also provided
on the Town’s form)

The applicant under the pains and penalties of perjury shall execute all
documents submitted, in accordance with this paragraph.

The Town assumes no responsibility/liability for incomplete or missing
attachments.

The applicant shall also submit any other reasonable information as
requested by the Licensing Authority.

No application shall be deemed complete until all the requirements for
submittal of an application have been satisfied.

An application shall be denied if it is not complete.

Public Hearing and Notice

9.3.1

9.3.2

9.3.3

9.34

9.35

9.3.6

9.3.7

Upon receipt of a complete application, the Town shall schedule and
notice a public hearing date and time.

No license shall be granted, transferred or renewed until after a Public
Hearing.

Notice of the Public Hearing shall be posted in three (3) or more public
places, and published in a local newspaper by the Town at least ten (10)
days prior to the date and time of the hearing. The notice of Public
Hearing shall state the applicant’s (or Transferee’s) name and residence,
date, time and place of the Public Hearing, the filing date of the
application, whether it is for a new application, transfer or renewal, the
location, area plot number in the Aquaculture zone and/or site area in the
River Zone of the proposed or currently licensed area.

The Licensing Authority shall notify the applicant at least fourteen (14)
days prior to the Public Hearing of the date, time and place of the Public
Hearing by mailing a written notice to the applicant, unless the applicant
acknowledges the notice.

The applicant shall notify abutters of the Public Hearing. Abutters shall
be certified by the Assessor’s Office and shall include all property owners
within seven hundred (700) feet of any point along the perimeter of the
requested licensed plot.

Notices to abutters of the Public Hearing shall occur by Certified
Mail/Return Receipt Requested, unless the notice is otherwise
acknowledged in writing by an abutter or notice is waived in writing.
Notice to abutters shall be sent at least ten (10) days prior to the scheduled
Public Hearing date.

The U.S. Postal Service Receipt for Certified Mail for each abutter notice
shall be submitted to the Licensing Authority at or before the time of the
Public Hearing.

License Granting

94.1

9.4.2

Upon receipt of a completed application for a license, the Licensing
Authority shall forward copies of the application to the Shellfish Advisory
Committee and the Shellfish Constable for comment.

Written comments shall be returned to the Licensing Authority within
thirty (30) days of being received by the Shellfish Advisory Committee
and the Shellfish Constable.
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9.4.3 In reviewing the application, the Licensing Authority may consider, but is
not bound by, said comments.

9.4.4 Upon reviewing the application and following the Public Hearing, the
Licensing Authority may grant a license with or without conditions or may
deny a license based upon the following criteria:

9.4.4.1 Criteria:
A. A Licensee must be a resident of the Town as required hereunder.

B.
C.

A Licensee shall not be a felon as set forth above.

A Licensee must demonstrate that suitable assets or financing will
be available to insure a reasonable chance of success for the
proposed enterprise.

. A Licensee must demonstrate suitable knowledge or experience of

Aguaculture to insure a reasonable change of success for the
proposed enterprise.

A Licensee may not have an interest in more than one license for
the purposes of this paragraph.

A license may not issue for more than five acres in the Aquaculture
Zone outside the river or one (1) acre on the inside of the river in
the Aquaculture Zone.

. The Licensee shall properly identify the area to be used and

licensed as required hereunder.

. In reviewing an application for a new or amended license, or for

license renewal or transfer, the Licensing Authority shall
determine whether the shellfish Aquaculture plan proposed by the
applicant meets all of the requirements of these regulations and the
provisions of M.G.L. Chapter 130; whether the plan proposed by
the applicant is designed so as to cause no substantial adverse
effect on the shellfish or other natural resources of the Town;
whether the granting of a license will not impair the private rights
of any person and will not materially conflict with the purposes of
these regulations to protect and preserve the existing fisheries and
minimize impact on other uses of the marine environment.

A renewal application shall be on a form prepared and issued by
the Town.

9.4.4.2 A license or renewal shall be granted or denied in writing within sixty
(60) days after receipt of the written application.

9.4.4.3 A license or renewal shall be granted upon forms supplied by the
Licensing Authority.

9.4.4.4 A license or its renewal shall not result in any activity that could
impair or materially obstruct navigational waters. A license or a
renewal shall fully describe the location in the Aquaculture Zone that
is permitted and shall include a survey of the location supplied by the
applicant that was duly prepared by a professional engineer or
registered marine surveyor with plot sizes recorded for corner marker
of said site. The bounds shall be kept on a chart in the Licensing
Authority’s office.

9.4.5 In the event the Licensing Authority fails to vote on a license application
within sixty (60) days after receipt of the application for a license, such
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failure shall be considered an approval of the application; exceptions are
for “An Act of God” or catastrophic events.

10 — Conditions of a License

10.1.1 Every license issued shall be conditioned upon the Licensee obtaining all
licenses, approvals and/or permits and all shall be appended to a license.

10.1.2 Every license issued shall be conditioned upon compliance with any and
all applicable rules and regulations of the Division of Marine Fisheries,
including those concerning the use and scope of predator controls in the
inter-tidal zone, and a license may be further conditioned by the Division
of Marine Fisheries as they deem necessary and appropriate, including
species to be propagated and the source and movement of seed shellfish.

10.1.3 The Licensee shall have sufficient bonding or insurance to cover the cost
of removal of equipment that is abandoned or washed ashore for the
duration of his/her permit and any damage caused to private property
owners. Proof of a performance bond of $25,000.00 and liability
insurance of $250,000.00 is required.

11 — Duration of Licenses

11.1  Aninitial license shall be issued for a term that shall not exceed one year.
11.2 A license may be renewed for a term that shall not exceed three years.

12 — Renewals / Revocations

12.1.1 A renewal of a license shall be subject to the approval of the Licensing
Authority.

12.1.2 The Licensing Authority and the Shellfish Committee shall review each
license issued on an annual basis, to insure that a reasonable amount of
shellfish has been planted and/or contained and produced on the licensed
area during the preceding year. A lack of substantial use of the licensed
area shall be cause for revocation after notice and a hearing.

13 — Temporary Permission to use certain areas

In the event the Licensing Authority approves the application, then, prior to issuance of
the license, the applicant shall choose an available area from the Aquaculture Zone and
provide evidence that the Director of the Division of Marine Fisheries has inspected the
area and certified that issuance of the license and operation thereunder will cause no
substantial adverse effect on the shellfish or other natural resource of the Town and,
furthermore, that the area is not currently nor has it been in the prior two year period
closed for municipal cultivation under G.L. c. 130, 8 54. Failure by the Director to so
certify shall be deemed a denial of the license.

14 — Other Approvals of the Area

Each licensed area in the Aquaculture Zone(s) shall have approval by the U.S. Army
Corps of Engineers, Massachusetts Department of Environmental Protection or any
division of the same, the Division of Marine Fisheries, the Town’s Conservation
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Commission, the Zoning Board of Appeals and the Planning Board. The applicant shall
submit evidence of such approvals to the Licensing Authority before the license may
issue.

15 — Identification of and Permission to Use the Area

The granting of a license does not relieve the applicant from obtaining any other
necessary licenses and/or permits including a valid commercial shellfish license, a town
commercial shellfish license or any other license deemed pertinent to conducting
operations on the lease site or permission from the fee owner, as applicable. Upon
verification of the site, the applicant shall have boundaries marked as prescribed by the
license.

16 — Exclusive Use

A Licensee, in accordance with the terms, conditions and limitations set forth in these
regulations, shall have, during the term of a license or renewal thereof, the exclusive use
of all waters and flats described in the license, and the exclusive right to take all shellfish
therefrom during the time therein specified, subsequent to the granting of a license or the
renewal thereof, as the case may be; provided that this paragraph shall not be construed to
authorize any taking prohibited by law.

17 — Right to Transfer and Sublease

17.1  Alicense is granted to and for the exclusive use of a Licensee. Subleasing of the
licensed area or portion thereof is prohibited.

17.2  Except as provided herein, licenses are renewable, heritable and transferable
subject to the approval of the Licensing Authority and pursuant to M.G.L.
Chapter 130.

17.3  No automatic transfers of a license shall take place. The Licensing Authority
shall review an existing license in order to be designated as an available plot for
transfer. If the site remains unattended for 90 days after written notification and
an opportunity for a hearing by the Licensing Authority to the Licensee of
suspension or revocation of the license, the Town shall have the equipment
removed and impounded via the Licensee’s bonding and the property shall
become the property of the Town of Westport.

17.4  If the waiting list has no applicants, the licensed area to be dissolved shall have all
equipment, cages, bags, etc. removed to the owner’s property. The Licensee may
sell said equipment to other licensed area owners provided the equipment is
removed from the licensed area being dissolved.

17.5 The vacated licensed area shall be duly recorded on the map in the Licensing
Authority’s Office as an available site for new applicants.

17.6  Any license issued under these rules and regulations shall, upon the death of the
Licensee, continue in full force and effect, subject to the same terms, conditions
and regulations imposed by the original license, for the balance of the unexpired
term, or one (1) year, whichever is longer, for the use and benefit of the
immediate family of the deceased Licensee. For the purpose of this section,
immediate family shall mean spouse, son, daughter, mother, father, brother and/or
sister of the deceased.
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18 — Marking of Boundaries

The Licensee, upon receiving a license and before undertaking any other exercise of the
license, first shall cause the territory covered thereby to be plainly marked out by buoys,
12” to 18” in size, to mark the license boundaries (corners) in the deep-water Aquaculture
Zone(s) and by stakes in shallow water Aquaculture Zone(s). Each boundary stake is to
be a plastic pole with a diameter no greater than 1.5 inches and not higher than 18 inches
above the surface of the licensed area, with an attached painted yellow plastic sign,
measuring 8” x 10” with two-inch block black lettering with the words “PRIVATE
LICENSE NO-----““. Also, each boundary stake shall have reflector paint or tape in a
manner as to be visible during hours of darkness. Boundary markers and rafts or any
other floatation devices allowed in the deep-water Aquaculture Zone(s) shall be marked
with the words “PRIVATE LICENSE NO. ----“ in two-inch block black lettering and
also shall have reflector paint and/or tape in a manner as to be visible during hours of
darkness. Anchors and tackle shall be subject to Harbormaster Regulations for 18”
moorings, used by the Town, in the Town’s mooring area. Any such boundary marker
shall be subject to the inspection and approval by the Shellfish Constable and the
Harbormaster.

19 — Marking and Removal of Equipment

19.1 The boundaries of all hard structures and/or devices shall be plainly marked with
(6”) orange sphere buoys every 25 ft. and be attached and anchored with a 36-
inch length of 1/8 inch cord from the top of any hard structure or device. Each
boundary corner of the area of hard structures and/or devices shall be marked with
two (2) 6-inch orange sphere buoys as mandated above. Each 6-inch orange
sphere buoy shall be plainly marked in (white) on two (2) sides with the uniform
State Waterway marking System (symbol) for “DANGER!”.

19.2  All gear, tackle or other equipment must be indelibly marked with the number
conspicuously placed on each piece of equipment.

19.3 In accordance with M.G.L. Chapter 130, Section 32, if gear, tackle or other
equipment leaves the licensed area for any reason and is deposited on the shore,
beaches or flats, whether public or private, a Licensee shall remove the equipment
within fifteen (15) days from the time of its deposit and provide reasonable notice
to owners of the fee without any unreasonable or wanton injury to the property
where the equipment is deposited. In the event a Licensee does not recover the
equipment within fifteen (15) days, the Town shall give reasonable notice to the
owner and recover the equipment at the expense of the Licensee.

20 — Surety

The Licensee shall have sufficient bonding or insurance to cover the cost of removal of
equipment that is abandoned or washed ashore for the duration of his/her permit and to
compensate private property owners for any resulting damage.

21 — Removal of Gear

When a license is terminated for any reason, the Licensee shall remove all gear, tackle or
other equipment from the area within thirty (30) days of the license termination date. The
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Town at the expense of the Licensee may remove any and all gear; tackle or other
equipment not removed within thirty (30) days and use the Licensee’s surety.

22 - Height Limitation

No structure or device (except marking buoys, and as otherwise noted in this paragraph)
shall protrude more than eighteen (18) inches above the substrate. Special permitting of
additional may be granted with the express approval of the Licensing Authority.
Shellfish may be rafted only in those areas so specified in a license. Shellfish rafting in
areas outside the limit of any raft area shall be prohibited.

23 - Set-Backs and Buffer Areas

No activity shall occur within a distance of twenty-five (25) feet from beds of eelgrass,
widgeon grass or salt marsh, nor shall such vegetation be damaged or removed/moved.
In addition, a buffer area of fifty (50) feet shall be maintained between licensed areas. A
buffer area of one hundred (100) feet shall be maintained off public/private beaches.
Buffer areas, open to anyone and everyone on an equal basis, shall be maintained for
access and retrieval of product and equipment. The lessee shall have fifteen (15) days to
retrieve product and equipment from buffer area.

24 - Minimum Productivity, Annual Report and Review by Town

24.1 The Licensing Authority will conduct an annual review of each license in order to
determine substantial use of the lease during the previous year.

24.2  If by the end of the third year, a Licensee cannot show substantial use of the
licensed area during the preceding year, the license may be suspended or revoked.
In accordance with M.G.L. Chapter 130, Section 57, for the purpose of this
paragraph substantial use shall be defined as an expenditure of $1,500.00 per acre
per year for gear and seed stock specifically for the grant. Such expense shall be
exclusive of vehicle/ vessel or other business development expenses not
specifically related to propagation of Aquaculture.

24.3  Failure of a Licensee to achieve substantial use of the licensed area for three (3)
consecutive years thereafter shall result in revocations of the license following
notice and an opportunity to be heard.

24.4 If, for any year, a Licensee does not meet the substantial use value, then upon
written request to the Licensing Authority, the substantial use requirement may be
waived at the discretion of the Licensing Authority for that particular year,
provided that a Licensee can demonstrate to the satisfaction of the Licensing
Authority that the cause of the lower amount produced is the direct result of a
natural disaster or other unforeseen event.

24.5 A Licensee shall file an annual report with the Licensing Authority in accordance
with the form provided by the Licensing Authority, submitted no later than
December 31% of each year.

24.6 A Licensee shall also submit, upon request of the Licensing Authority, receipts,
purchase and sales slips, etc. reasonably requested by the Licensing Authority in
support of this paragraph.
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25.1

25.2

25.3

25.4

25.5

25.6

26.1

26.2

27.1

25 — Prohibitions

No person shall dig, take or carry shellfish or shells between one-half hour after
sunset and one-half hour before sunrise, by any method whatsoever, from any
waters, flats or creeks as to which a license under these Regulations has been
granted. A Licensee or Transferee of a license determined to have violated this
paragraph shall forfeit his/her license and all shellfish remaining on the licensed
area, following notice and an opportunity to be heard.

The only shellfish to be transferred to a licensed area shall be obtained from
hatcheries or sources certified by the Division of Marine Fisheries and as approved
by the Shellfish Constable and Shellfish Advisory Committee annually, no later
than the 1* of February. The Licensee shall seek in writing, on forms provided by
the Licensing Authority, authorization from the committee to obtain seed, seed
stock, or stock for the ensuing year from the hatcheries and/or sources selected by
the Licensee. The Shellfish Constable and Shellfish Advisory Committee will
approve or deny the authorization request in writing, in a timely manner.

No person shall transplant shellfish or shellfish seed to the licensed area until the
Shellfish Constable has been notified. Notification shall be in writing at least seven
days prior to any transplanting, and shall be attached to documentation of the source
and species of the shellfish and copies of the permits.

All shellfish harvesting shall be by hand without the assistance of power unless the
Shellfish Constable and Shellfish Advisory Committee, on a case by case basis,
approves, in advance, the use of mechanical power.

All Licensees shall abide by Town of Westport Shellfish and Scallop Regulations at
all times.

Scalloping on licensed grant sites shall only be allowed with dip nets. No other
method is approved unless included in the original application with prior written
approval of Licensing Authority.

26 — Revocation of License

Failure of the Licensee to comply with the provisions of any rule or regulation,
term, condition, statute, or law may result in an order to revoke the license
following notice and an opportunity to be heard.

Revocation of any license shall be preceded by a Public Hearing noticed and held in
accordance with Open Meeting Law. The Licensee shall be entitled to be present
and have counsel and cross examine any witnesses and present witnesses on his or
her behalf.

27 — Other Requirements

Authority to Inspect

27.1 A license shall carry with it the authority of the Shellfish Constable and/or
deputies to inspect the licensed area at any time as deemed necessary and
the inspection may include any and all containers on the licensed area.

27.2 The Town shall have the right to obtain samples of any species held in the
licensed area for the purpose of certification and testing for disease, and in
order to assure that the activities being performed under the authority of
this regulation are in accordance with the terms and conditions described
herein.
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29.1

29.2

29.3
29.4

30.1

30.2

30.3

28 - Changes to the License

28.1 Proposed changes to a license and all additions of material investments
which may include, but are not limited to, rafts, floats, racks, cages, trays,
nets, upwellers, etc., shall be submitted in writing in advance to the
Licensing Authority and Shellfish Constable.

28.2  The Licensing Authority, in its discretion, will determine if the changes
are significant, such that further review is warranted. If the changes are
found to be significant, the Licensing Authority shall hold a public hearing
to review the proposed changes. Public Notice of which shall be given as
described hereunder.

28.3  For the purpose of this paragraph, a significant change shall include, but
not be limited to, any amendment of a license which may affect the
navigable waters; which changes the form of Aquaculture or the category
of Aquaculture performed by the Licensee; and any changes which may
impact the marine environment.

28.4  Upon review of the proposed changes, the Licensing Authority may
approve or deny the proposed changes in accordance with these
Regulations.

29 - Town Requirements and Records of Licenses Granted

The Licensing Authority shall keep in its office plans showing all licensed areas,
and in a book devoted to that purpose only, a record of each license granted and
transfers or renewals from the Aquaculture Zone(s) thereof, which shall include
the name and residence of the Licensee or Transferee, the dates of granting the
license, transfer, renewal and expiration thereof, and a copy of the chart with the
Aquaculture Zone(s) and availability of grant sites therein and the list of
individuals who would like a grant site from the Aquaculture Zone if none are
available.

Each license or renewal in the Aquaculture Zone(s) thereof, shall forthwith after
the granting thereof be transmitted by the Licensing Authority to the Town Clerk,
who shall enter the name in a book kept specifically therefor in its office.

The records shall be open for public inspection at all reasonable times.

The Licensing Authority, at the expense of the Town, shall provide application
forms for licenses including these regulations and procedures, forms for death
transfers or renewal and for annual reporting, the map of the Aquaculture Zone(s)
and list of persons who wish to have a site when none are available. (Westport
River and Approaches Chart # 13228).

30 — Liability of the Town

The Licensee shall not hold the Town liable for any damages or injury to the
licensed area and shall indemnify and hold the Town harmless.

The Licensee shall not hold the Town liable for any damage or injury to the
licensed area due to any dredging or improvements done in the best interest of the
Town and shall indemnify and hold the Town harmless.

If at any time it becomes necessary to dredge and/or otherwise accomplish
maintenance dredging on or within the vicinity of the licensed area to improve or
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31.1

31.2

31.3

31.4

maintain channels for navigation, each Licensee agrees, as a condition of the
license, not to obstruct or oppose the dredging plans and operations. A Licensee
shall be provided with ninety days notice prior to commencement of any dredging
operation. Before, during and after dredging operations are completed and if, in
the opinion of a Licensee, the Shellfish Constable and the Division of Marine
Fisheries State Marine Biologist, the bottom conditions are considered
temporarily unsuitable for planting or maintaining shellfish, immediate and
temporary permission for relocation of a Licensee’s stock shall be reviewed by
the Licensing Authority. In the event that shellfish need to be relocated under
these conditions, they shall be relocated at the expense of the Licensee, provided
that a suitable area exists that can be the subject of a license. All foregoing
regulations shall apply to any temporary placement of shellfish.

31 - Other

Aguaculture areas set in place prior to the start of January 01, 2010 and that are
current with required reports and fees in the Town of Westport shall be
grandfathered and may continue to function or operate in their current manner. If
they change the current species or methods, they shall apply for a license under
these regulations.

If any court or tribunal of competent jurisdiction declares any of these regulations
invalid, the remaining provisions of these regulations shall not be affected.

The penalty for violation of any of these regulations shall be a fine of $200.00 for
each offense and the revocation of license / permit or both.

Enforcement and imposition of fines for any violation of these Regulations may
be undertaken by Westport Selectmen, Police Officers, Reserve Police Officers,
Shellfish Constable or Deputy Shellfish Officers and such other officials as the
Selectmen may, from time to time, designate as enforcing persons.
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